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The Court has received and reviewed Plaintiff's Application for Attorneys' Fees and Costs, the Response 
and the Reply. The Court also heard oral argument on the pleadings. Based on this record, the Court finds 
Plaintiff is entitled to reasonable attorney's fees incurred for its preparation for and conducting the evidentiary 
hearing in this case. 

Procedural History and Facts 

How the Dispute Started 

Plaintiff owns a master planned community within the service area of the Defendants. Defendants are the 
only providers of sewer service within its district. The Plaintiff plans to phase in a new area of development 
(hereinafter "Sterling Ranch"). This included a sales campaign intended to generate sales of the lots prior to 
building. In order to achieve this goal, it submitted requests to the Defendants seeking evidence of their intent to 
provide sanitary service to Sterling Ranch. 

Plaintiff submitted what it believed were the necessary documents to the Defendants for their review and 
approval. These documents included the Capacity Assurance Approval forms (hereinafter "CAA"). These 
forms include a certification that the additional flow resulting from the development will not exceed the input 
flow limits and a certification that the treatment facility could accept and treat the increased flows. The signing 
of these forms was required for Sterling Ranch to go forward and directly impacted the market value of its lots. 

The Board put the Sterling Ranch CAAs on its agenda for consideration. At the meeting, the Board went 
into executive session to discuss the CAAs. At the conclusion of the executive session, the Board went back into 
public session and declared the documents "would not be signed at this time." No public debate occurred, and 
no reasons were provided for why the CAAs "would not be signed at this time." 
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Plaintiff then filed the Complaint currently before the Court. The Complaint alleged Defendants 
unlawfully enacted a moratorium in violation of A.R.S. §48-2033 and that the District was required to lift the 
moratorium. Plaintiff also filed an Application for Order to Show Cause seeking expedited declaratory relief. 

The Positions of the Parties 

The Court set a hearing and ordered the Defendants to file a response to the Application for Order to 
Show Cause. In its response, the Defendants argued it refused to sign the CAAs because they contained material 
errors. Specifically, the Defendants accused the Plaintiff of mispresenting "the serious problem it knows the 
district has concerning accommodating additional sewage flows into the existing treatment plant." (Resp. pp. 4) 
The Defendants further argued, "The Plaintiff's Complaint totally ignores the known fact that the existing 
treatment plant's current capacity is in danger of being exceed." Id. at 5. The Defendants also alleged they were 
not in receipt of all the necessary forms to allow them to fully vet the CAAs. (Id at 4 ln. 13-16). 

The Court held the first hearing on the Order to Show Cause. The Court outlined the issue before the 
Court as: whether or not the Defendants were appropriately refusing to sign the forms due to inaccuracies in the 
forms. (Rep. Trans. 5/9/2018 pp. 6). The Defendants agreed this was the issue before the Court. The Court 
specifically identified the need for an evidentiary hearing on whether Defendants properly refused to sign the 
CAAs due to a lack of capacity. Id. 

The Plaintiff argued to the Court that an evidentiary hearing was unnecessary. It argued the Defendants 
were simply using the wrong definition for a term in one of the ACCs. In response, the Defendants assured the 
Court, "there is a question, which I think militates toward an evidentiary hearing of whether or not we can sign 
those forms at. all because of the current capacity of the plant." Id at 19. The Court specifically asked if the 
capacity issue was the only issue "not remediable" without a hearing. The Defendant responded, "Yes, your 
Honor. That is the issue. The issue related to how this situation is operating now, and what the dangers are of 
over topping the plant." Id at 20. 

During the hearing, the Defendants also continued to urge they had not received the appropriate 
documents to evaluate the CAAs regardless of the capacity issue. During the hearing, the Court asked the 
Defendants what forms were needed for the Board to complete its review of the CAAs. Id. at 19. The 
Defendants provided information about what documents were needed. Plaintiff agreed to provide any 
information needed immediately. 

Ultimately, the Court set the matter for an evidentiary hearing. Id. at 54. The Court warned the parties 
that if the hearing ultimately proved to be unnecessary, an award of attorney's fees was a possibility. The Court 
specifically stated that an unneeded evidentiary hearing may "subject your clients to pay an award of damages 
that they would not be subject to now." Id. 

Prior to the evidentiary hearing, the Defendants filed a motion to vacate the evidentiary hearing. The 
motion alleged five reasons to vacate the hearing. Nowhere in the pleading were the Defendants abandoning 
their claim that the plant lacked the capacity to service Sterling Ranch. Accordingly, the Court denied the 
motion. 
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The Evidentiary Hearing 

At the evidentiary hearing, the Plaintiff called several witnesses addressing the capacity issue. One of the 
witnesses was an operator of wastewater facilities. Rep. Trans. 6/19/2018 pp. 71. He also worked with the 
engineer that built the Defendant's plant. This witness testified there was plenty of capacity left to accommodate 
Sterling Ranch. Id. at 81. During cross-examination, the witness testified that the capacity number the 
Defendants were relying on in refusing to sign the CAAs was set artificially low. The accurate numbers were 
found in the Defendants' own documents. Id. at 92-94. 

In response, the Defendants called Mr. Barreira. Id at 111. He is the chairman of the Board for the 
District. Id. at 112. Mr. Barreira testified he could not sign the CAAs because it was his belief "that with these 
additions to the plant, we would be in extreme jeopardy of affecting the quality because we would stand the 
potential of not having the ability to process that volume." Id. at 115. His opinion was based on the District's 
reliance on the artificially low number. He also testified he would refuse to sign any CAAs provided to the 
Board due to issues of capacity. Id at 121. He also testified he had previously signed CAAs with identical 
capacities numbers used on the forms in this case. Id. at. 130. 

The Aftermath 

After hearing this evidence, the Court agreed to allow the Defendants 30 days to hire an expert a make a 
final determination on the CAAs. This additional time was provided to allow the Defendants to review the 
additional required forms that had been recently provided by the Plaintiff. The Court was clear that it found 
there was no issue as to the capacity of the plant to accommodate Sterling Ranch. 

The Court specifically found the District had set an artificially low number for capacity and these could 
be increased without any capacity concerns. Id. at 153. It also stated, the District had "decided not to sign a 
single request from anybody, and if that isn't a moratorium, I don't know what is." Id. The Court further ordered 
the Board to consider the CAAs within the context of the Plaintiffs disclosure of the additional forms and decide 
whether they could be signed. If the Board refused to sign the forms based on capacity, they were to specifically 
state their reasons in an open meeting. 

The Board signed the CAAs at the very next meeting. 

Current Litigation 

Moratorium 

Plaintiff argues this litigation is governed by A.R.S. §48-2033, a statute outlining the requirements for a 
sanitary district to declare a moratorium. The statute defines a moratorium as: "engaging in a pattern or practice 
of delaying or stopping the issuance of permits, authorizations or approvals necessary for a subdivision and 
partitioning of, construction on, or provision of sewer service to, any land in the district." A.R.S. §48-2033(G)(a). 
This definition does not include "denial or delay of permits or authorization because they are inconsistent with 
applicable statutes, rules or ordinances." A.R.S. §48-2033(G)(b). The statute also allows a landowner "aggrieved 
by a sanitary district's adoption of a moratorium" to file a complaint with the Superior Court. A.R.S. §48-
2033(F). The statute grants the Court the authority to award "reasonable attorney fees" to the "prevailing party" 
in the "appeal and trial." Id. 








