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A Q&A guide to real estate finance law and practice for borrowers and lenders in Nevada.
This guide can be used in conjunction with the Real Estate Finance State Q&A. It addresses
state customs and laws relating to loan document drafting to ensure enforceability and
priority of the lien of mortgage instruments. It also generally discusses mortgage recording
taxes, foreclosure, and lien priority in a commercial context. Federal, local, or municipal law
may impose additional or different requirements. Answers to questions can be compared
across a number of jurisdictions (see Real Estate Loan Drafting Guidance: State Q&A Tool).

Mortgage Instruments

1. Does a security instrument that
evidences a permanent, fully-funded
term loan need to state the maximum
indebtedness that it secures? What
about for loans contemplating

future advances (such as open-end
mortgages, revolving lines of credit,
and construction loans)? Does the lien
of a security instrument automatically
secure accrued interest and protective
advances?

Maximum Principal Indebtedness

Under Nevada law, a security instrument that secures
a permanent, fully funded term loan need not state
the maximum indebtedness that it secures (see In

re Resort at Summerlin Litig., 127 P.3d 1076, 1079-80
(Nev. 2006)). However, most security instruments
recite the principal amount of the secured obligation
to facilitate identifying the instrument evidencing

or creating the indebtedness and calculating the
amounts secured.

Loans contemplating future advances only need to
state the maximum amount of indebtedness if the
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parties elect to be governed by Nevada’s Future

Advance Statutes (NRS 106.300 to 106.400) (NRS
106.360). When parties decide to be governed by
these statutes, the instrument must state clearly:

* That it is to be governed by the provisions of NRS
106.300 to 106.400.

* That it secures future advances.
* The maximum amount of principal to be secured.

(NRS 106.350 and 106.360.) See Question 15.

Accrued Interest and Protective
Advances

Interpretation of a deed of trust is governed by the
law of contracts (see Edelstein v. Bank of New York
Mellon, 286 P.3d 249, 258-59 (Nev. 2012)). Accordingly,
the express terms of the deed of trust will determine
whether interest and protective advances are
automatically secured.

Absent language to the contrary:

« If interest is a part of the obligation secured by a
deed of trust or mortgage, the security instrument
automatically secures accrued interest (NRS
106.020(1), 106.025(1), 107.020, and 107.030(6)).

* Advances to protect security are part of the
“indebtedness” secured by a mortgage or deed
of trust (NRS 40.451).

::: Thomson Reuters™
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2. Please indicate any information
statutorily required to be contained in a
security instrument including:

* The date of the document.
e The maturity date under the note.

* The obligations secured by the security
instrument.

* The addresses of the parties.

e A parcel or tax identification number of the
property.
* The identity of the preparer.

¢ Other statutory requirements.

The security instrument must be recorded in the
county (or counties) in which the real property
encumbered by the security instrument is located (NRS
247.200). To be recorded, the security instrument must:

¢ Be acknowledged (NRS 247120(1)(a)).

¢ Generally conform to the font, formatting, and other
requirements of NRS 247110(3).

* Exclude personal information as defined in NRS
603A.040. (NRS 239B.030.)

Nevada statutes do not require that a mortgage or
deed of trust be dated or include the maturity date
of the note.

If the maturity date of the note is included in

the recorded security instrument or a recorded
amendment, ten years after the unsatisfied secured
debt becomes wholly due (according to the recorded
instrument), the lien of the security instrument is
extinguished (NRS 106.240).

Under the statute of frauds, a mortgage or deed of
trust that creates an estate or interest in land must be
in writing, and must contain:

¢ The names of the parties.
* A description of the real property.

* A description of the secured obligation, specific
enough to be determinable with “reasonable
certainty.”

(NRS 111.205; Johnson v. Watson, 272 P.2d 580, 581
(Nev. 1954).)

In addition, under Nevada law, documents relating to
real property must include:

2 Practical Law

¢ The grantee’s mailing address.
* The assessor’s parcel number of the property.

* If the security instrument includes a metes and
bounds legal description:

— the name and mailing address of the person
who prepared the legal description, if the legal
description has not previously been recorded; or

- all information necessary to identify and locate
the previous recording, if the legal description
has previously been recorded.

(NRS 111.312.) An assessor’s parcel number is not
deemed to be a complete legal description (NRS
111.312(4)).

If the lender under a deed of trust wants to charge an
assumption fee, the amount of the charge must be
clearly set out in the mortgage or deed of trust at the
time of execution (NRS 107.055).

If the security instrument is intended to be a fixture
filing, it must satisfy the requirements of the Nevada
Uniform Commercial Code (see Question 7).

3. Is there any special language that
must be included in the security
instrument to create a lien on the
borrower’s personal property?

For a security instrument to create a lien on the
borrower’s personal property, the instrument must
comply with the Nevada Uniform Commercial Code
(UCC) (NRS 104.9109). This is accomplished by
including a provision in the instrument stating the
security instrument is also a security agreement under
the UCC (NRS 104.9102(1)(xxx), 104.9203(2)(c)(1)).

Under the UCC, the security instrument must contain
or attach a description that reasonably identifies

the personal property collateral (NRS 104.9108(1)

and 104.9203). A description of collateral as “all

the debtor’s assets” or “all the debtor’s personal
property” or using words of similar import does not
reasonably identify the collateral (NRS 104.9108(3)).

Collateral is reasonably identified by any of the
following descriptions:

* A specific listing.
* A category.
* A type of collateral as defined in the Nevada UCC.

© 2025 Thomson Reuters. All rights reserved.


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST247.200&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=6E2CCB806D17B13F721D82A6CE7B8B27872BC1255599DE4D340FB4B5E02D8539&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST247.200&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=6E2CCB806D17B13F721D82A6CE7B8B27872BC1255599DE4D340FB4B5E02D8539&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST247.120&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=26D18CB6CE9A47D34749F3126CF569BFFB9A3016F6C0A07676E126113DC67BB8&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST247.110&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=BE7CC9FB8524CD8718B6D1AA50C4C7E9009F3BE88582B05910C54C7432196B84&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST603A.040&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=B1FCA7C8B4BE5AD75F0A58214534678F7E0E70BDD936F197C3125F7C6C861848&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST603A.040&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=B1FCA7C8B4BE5AD75F0A58214534678F7E0E70BDD936F197C3125F7C6C861848&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST239B.030&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=25F39AA66767459D36CD646AE8C5F480B9C9797425E156D68EF40EBD5B29962F&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST106.240&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=CAFA57CC37A75115D9660EF2FA3BA6E3DB19D72802757F2F5D52DB7B8E52EA89&contextData=(sc.Default)
https://www.westlaw.com/Document/I5678d41c74ad11e38578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST111.205&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=7D96396E021F13B2FB106E4F1AA933E2CFEA3F63F2EA4A400FB3D45F57C6F4C4&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954103284&pubNum=0000661&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=RP&fi=co_pp_sp_661_581&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=4BC26B63C1264FA34DE4C296BE2E49ACE0A0999A84D835C7A3DF75A910F2FF45&contextData=(sc.Default)#co_pp_sp_661_581
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954103284&pubNum=0000661&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=RP&fi=co_pp_sp_661_581&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=4BC26B63C1264FA34DE4C296BE2E49ACE0A0999A84D835C7A3DF75A910F2FF45&contextData=(sc.Default)#co_pp_sp_661_581
https://www.westlaw.com/Document/I8d74c59cef2a11e28578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Document/I8d74c59cef2a11e28578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Document/I8d74c597ef2a11e28578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST111.312&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=1D9E4C51460753F018D1400BAEA645212146DF039E5B9662F01A491C1478EF53&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST111.312&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=1D9E4C51460753F018D1400BAEA645212146DF039E5B9662F01A491C1478EF53&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST111.312&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=1D9E4C51460753F018D1400BAEA645212146DF039E5B9662F01A491C1478EF53&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST107.055&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=9D3613A8B649225C2795FB2981E134E01762BBB1FF4E7A5EDE77B3A6E91FDFB5&contextData=(sc.Default)
https://www.westlaw.com/Document/Idf74ecba150111e598db8b09b4f043e0/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Document/Idf74ecba150111e598db8b09b4f043e0/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Document/I03f4db00eee311e28578f7ccc38dcbee/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
file:///Users/comp/Downloads/041625/US/3186%2c%203187%20and%203188/#co_anchor_a313971_1
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST104.9109&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=A111B1AFE63DFD8FCA7BCCA1BDA961F650D63A01847B64E014914407ACEEDEFB&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST104.9102&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=80B71C9504B4ECFA84AB4A033B38E115DDB7CB48D99E68BDC1B8EA15AD1EA733&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST104.9203&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=0D93850660CFF6BBB165DFE43C47EA9F4195F0D757C5E5F52E8FE9F20637AE4D&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST104.9108&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=DF3D19EFD85A4D4B0494244B2C341204D53D29C4B4749AC4743BD93111704CD5&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST104.9203&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=0D93850660CFF6BBB165DFE43C47EA9F4195F0D757C5E5F52E8FE9F20637AE4D&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST104.9108&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=DF3D19EFD85A4D4B0494244B2C341204D53D29C4B4749AC4743BD93111704CD5&contextData=(sc.Default)

Real Estate Loan Drafting Guidance: Nevada

e Quantity.
* Computational or allocational formula or procedure.

¢ Any other method if the identity is objectively
determinable.

(NRS 104.9108(2).)

A description only by collateral type is insufficient for:
* A commercial tort claim.

e Consumer goods.

* A security entitlement.

* Security and commodity accounts.

(NRS 104.9108(5).)

In the case of a deed of trust (not a mortgage), the real
property is held by a trustee in trust (NRS 107.020). The
deed of trust is a lien, not a conveyance (NRS 40.050).
Under the Nevada UCC, a security interest in personal
property is granted to the secured party, not the
trustee under the deed of trust (NRS 104.9102(1)(www)).

Accordingly, to create a security interest on the
borrower’s personal property, a deed of trust that
includes a UCC security agreement should grant a
security interest in the personal property directly to
the beneficiary, not the trustee.

4. Can the lien of a mortgage secure
after-acquired property? If so, is there
specific language that the security
instrument must use to automatically
create a lien on after-acquired
property?

In Nevada, the lien of a security instrument generally
may secure after-acquired property if the security
instrument so provides (NRS 104.9204). Nevada
statutes do not specify language for creating a lien
on after-acquired real property and Nevada cases
do not address the inclusion of after-acquired

real property. The Restatement (Third) of Property
(Mortgages) § 7.5 recognizes the effectiveness of

an after-acquired real property provision between
mortgagor and mortgagee. A “conveyance” (NRS
111.010(1)) of fee title includes after acquired title (NRS
111.160). Although a security instrument does not
convey fee title, it does constitute a “conveyance.”

In Nevada, a security instrument that includes a
security agreement in personal property may secure

3 Practical Law

after-acquired personal property if the security
agreement so provides (NRS 104.9204).

However, under the Nevada Uniform Commercial
Code, a security interest in after-acquired property
generally does not attach to:

e Consumer goods, other than an accession when
given as additional security, unless the debtor
acquires rights in them within ten days after the
secured party gives value.

¢ A commercial tort claim.

(NRS 104.9204.) However, a security interest may
attach under an after-acquired property clause

to consumer goods or a tort claim as proceeds
under NRS 104.9315 and 104.9336 or to proceeds of
consumer goods or a commercial tort claim (NRS
104.9204(3)).

Nevada statutes do not specify language for creating
a lien on after-acquired property.

Assighments of Leases and
Rents and Fixture Filings

5. Is it sufficient to incorporate an
assignment of leases and rents into the
mortgage, or is a separate instrument
required? Can an assignment of leases
be enforced without foreclosing the
mortgage?

Nevada has adopted the Uniform Assignment of
Rents Act, NRS Chapter 107A (UARA). Under the UARA,
a “security instrument” creates an assignment of
rents arising from the real property described in the
security instrument unless the security instrument
provides otherwise (NRS 107A.230). A “security
instrument” includes both a mortgage and a deed of
trust (NRS 107A160).

A separate assignment is common but not required.
The security interest in the rents is separate from
the lien on the real property and may be enforced
without foreclosing the security instrument (NRS
107A.230(2)). The assignment may be enforced by:

¢ Appointment of a receiver (NRS 107A.260).
¢ Notification to the assignor (NRS 107A.270).
* Notification to the tenant (NRS 107A.280).

© 2025 Thomson Reuters. All rights reserved.
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¢ Any other method sufficient to enforce the
assignment under laws other than the UARA
(NRS 107A.250(1)).

6. Does your jurisdiction generally
recognize an absolute assignment

of leases and rents or is assignment
deemed a collateral assignment given
to further secure the mortgage?

Nevada recognizes an absolute assignment of leases
and rents. A lender’s security instrument covering
leases and rents is a presently effective security
interest in all accrued and unaccrued rents arising
from the real property described in the assignment
document, regardless of whether the assignment
language takes the form of either:

¢ An absolute assignment.

* An absolute assignment conditioned on default.

¢ An assignment given as further security for the loan.
¢ Any other form.

(NRS 107A.230.) The assignment of rents entitles the
secured party to collect the rents on enforcement of
the assignment (NRS 107A.250).

7. Can a recorded security instrument act
as a fixture filing? If so, please indicate
any special language or legend needed.

A recorded security instrument can act as a fixture
filing if it satisfies the requirements of the Nevada
Uniform Commercial Code (UCC). The UCC requires
the security instrument to provide:

¢ The name of the debtor.

* The name of the secured party or a representative
of the secured party.

¢ An indication:

— of the collateral covered by the security
instrument; and

— that it covers fixtures related to the real property
described in the security instrument.

¢ An indication that the instrument is to be filed for
record in the real property records.

¢ A description of the real property encumbered by
the security instrument.

4 Practical Law

e The name of the record owner if the debtor does
not have an interest of record in the real property.

(NRS 104.9502.)

Mortgage Recording Tax

8. If a security instrument contemplates
future advances or re-advances,

when and to what extent is mortgage
recording tax (or similar tax) payable in
connection with the future advance or
re-advance?

Nevada has no mortgage recording tax.

9. What are the consequences for
failure to pay mortgage recording tax
(or similar tax) in full when due?

Nevada has no mortgage recording tax.

Foreclosure

10. Are real property transfer taxes
or controlling interest transfer taxes
imposed on foreclosing lenders in
connection with the transfer of real
property? Describe the difference,

if applicable, between transfer
taxes assessed in a mortgage loan
foreclosure versus a mezzanine loan
foreclosure.

Nevada imposes a real property transfer tax on the
recording of a deed. NRS 375.023). Deeds of trust
and mortgages do not qualify as deeds subject to
real property transfer taxes (NRS 375.010(1)(b)(3)).
However, the following instruments qualify as deeds
subject to real property transfer taxes:

* A trustee’s deed following a nonjudicial foreclosure
(NRS 107.080(10)).

* A sheriff’s deed following a judicial foreclosure
(NRS 21.220).

(NRS 375.010(1)(a) and 375.023)
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A mezzanine loan foreclosure on the ownership
interest of the property owner (for example, shares
of stock or membership or partnership interests) is
not taxable since there is no recorded “deed.”

11. How are leases affected by foreclosure
if there is no separate non-disturbance
agreement between the lender and
tenant?

Absent an agreement stating otherwise (such as

a subordination, non-disturbance and attornment
agreement (SNDA)), foreclosure in Nevada generally
extinguishes all interests in the real property that
are junior to the security instrument, such as a

lease entered into after the security instrument was
recorded (see SFR Invs. Pool 1, LLC v. U.S. Bank, N.A.,
334 P.3d 408 (Nev. 2014) (superseded by statute on
other grounds)). In practice, many commercial leases
provide for automatic subordination of the lease to a
landlord mortgage loan.

Any instrument by which a mortgage or deed of trust
or lien on real property is subordinated or waived as
to priority must be recorded in the county where the
property is located (NRS 106.220).

Most Nevada foreclosures are nonjudicial trustee’s
sales under a deed of trust. The trustee may be
required to provide notice to a tenant, depending

on whether the tenant has a recorded interest in the
real property.. There are no Nevada cases or statutes
addressing whether the lender may unilaterally elect
to retain a subordinate lease in effect following a
trustee’s sale, but lenders do make these elections,
often by recording written notice of the election.

In the case of a judicial foreclosure of a mortgage

or deed of trust, the tenant’s interest in the property
would likely survive the foreclosure if the tenant was
not named in the action (see Restatement (Third)

of Property (Mortgages) § 71, Cmt. b). There is no
controlling Nevada law on the question in the context
of a foreclosure. Generally speaking, however, a third
party not joined is not bound by a judicial decision
(see, Anderson v. Sanchez, 355 P. 3d 16 (Nev App.,
2015), citing Johnson v. Johnson, 93 Nev. 655, 572 P.
2d 925 (1977).)

While the effect of a foreclosure on interests in
the foreclosed property does not depend on
whether the foreclosure involves commercial or
residential property, a “residential foreclosure”

5 Practical Law

(NRS 107.015(9), (1)) or a nonjudicial foreclosure of

a “residential mortgage loan” (NRS 107.450) gives
rise to additional notice requirements relating to

the foreclosure (see NRS 107.087 and NRS 107.400

to NRS 107.560). Additional restrictions exist with
respect to a foreclosure involving servicemembers
or their dependents (see NRS 40.439, NRS 107.500(1)
(a)) or government workers in the case of a shutdown
(see NRS 404395, NRS 107.500(1)(b)). In addition,
judicial or nonjudicial foreclosure of owner-occupied
residential housing is subject to statutorily required
mediation (see NRS 40.437, NRS 107.086) pursuant to
Foreclosure Mediation Rules adopted by the Nevada
Supreme Court.

12. Describe the process for both the
appointment and discharge of a rent
receiver.

Appointment
The following Nevada statutes govern rent receivers:

¢ The Uniform Commercial Real Estate Receivership
Act (UCRERA) (NRS 32100 to 32.370).

¢ The Uniform Assignment of Rents Act (UARA) (NRS
107A.010 to 107A.370).

Uniform Commercial Real Estate
Receivership Act: NRS 32100 to
32.370

UCRERA distinguishes between a discretionary and a
mandatory appointment of a receiver.

Under the UCRERA, a court may appoint a receiver:

» Before a judgment, to protect the property from
waste.

¢ After a judgment, to preserve the property pending
an appeal.

¢ On equitable grounds.
¢ During the redemption period to:

— preserve the property sold in an execution or
foreclosure sale; and

— secure the rents.
(NRS 32.260(1).)

In connection with a foreclosure or other enforcement
of a mortgage, the secured lender is entitled to the

© 2025 Thomson Reuters. All rights reserved.
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appointment of a receiver if any of the following
apply:

* Appointment is necessary to protect the property
from waste, loss, transfer, dissipation, or impairment.

* The borrower agreed in writing to the appointment
of a receiver on default.

* The owner of the property agreed in writing to
appointment of a receiver after notice of default
and signed a written consent.

¢ The property is insufficient to satisfy the debt.

* The owner fails to turn over rents or other proceeds
the lender is entitled to collect.

¢ Ajunior lienholder obtains appointment of a receiver.

(NRS 32.260(2); Fed. Nat’l Mortg. Assoc. v. Westland
Liberty Vill,, LLC, 515 P.3d 329 (2022).)

The court may:

¢ Order the appointment of a receiver only after
notice and opportunity for a hearing, except where
the circumstances require otherwise (NRS 32.250).

¢ Require a party seeking the appointment of a
receiver without notice or hearing to post a bond
(NRS 32.260(3)).

There are generally no specific qualifications to be a
receiver. However, the following persons cannot be
appointed receiver:

¢ Any affiliate of a party.

* Any person that has an interest materially adverse
to a party.

* Any person that has a material financial interest in
the outcome of the action.

¢ Any person that has a debtor-creditor relationship
with a party.

* Any person that holds an equity interest in a party
(other than a non-controlling interest in a publicly
traded party).

(NRS 32.265.)

The court may remove a receiver for cause. The court
must replace a receiver that dies, resigns, or is removed.
(NRS 32.345)

Once a receiver has completed their duties, they
must submit a final report to the court. Once the
court approves the final report and the receiver
distributes all receivership property, the receiver is
discharged. (NRS 32.350.)
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Uniform Assignment of Rents Act: NRS
107A.010 to 107A.370

Under the UARA, an assignee is entitled to the
appointment of a receiver for real property subject to
the assignment of rents if the assignor is in default
and one or more of the following apply:

¢ The assignor has agreed in a signed document to
the appointment of a receiver in the event of the
assignor’s default.

|t appears likely that the real property may not be
sufficient to satisfy the secured obligation.

* The assignor has failed to turn over to the
assignee proceeds that the assignee was
entitled to collect.

* A subordinate assignee of rents obtains the
appointment of a receiver for the real property.

* Other circumstances exist that would justify
appointment of a receiver under other Nevada law.

(NRS 107A.260.)

An assignee may file a petition for the appointment of
a receiver in connection with an action:

* To foreclose the security instrument.
* For specific performance of the assignment.

* Seeking a remedy on account of waste or
threatened waste of the real property subject to
the assignment.

* To otherwise enforce the secured obligation or the
assignee’s remedies arising from the assignment.

(NRS 107A.260(2).)

The assignee must give a copy of the petition to any
other person that held a recorded assignment of
rents arising from the real property ten days before
the assignee files the petition (NRS 107A.260(3)).

The UARA does not include separate qualifications
for the receiver or a procedure for discharging the
receiver.

13. Please list any limitations to the
exercise or election of lender’s remedies
(for example, does the jurisdiction have a
one-action rule, a homestead exemption,
or is the jurisdiction a community
property state?

© 2025 Thomson Reuters. All rights reserved.
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One-Action Rule

Nevada has a one action rule, which requires the
holder of a security interest in real property to
foreclose its lien before seeking a money judgment
against the borrower, with certain exceptions (NRS
40.430). If the lender commences an action in violation
of the one action rule, the borrower may raise the rule
as a defense, and the court must either:

* Dismiss the proceeding without prejudice.

* Grant a continuance and order the pleadings
amended to convert the action into a proper action.

(NRS 40.435(1).) If the borrower fails to raise the one-
action rule as a defense, the defense is waived, but
entry of the final judgment releases and discharges
the security interest in the real property (NRS
40.435(3)). In Hefetz v. Beavor, 397 P. 3d 472 (2017),
however, the one action rule defense was waived

by failure to timely raise the defense even though
asserted prior to final judgment.

Limits on Deficiency Judgments

Nevada law generally limits deficiency judgments and
prohibits them in certain cases (NRS 40.451 to NRS
40.463). For example:

* An application for a deficiency judgment must be
made within six months following the foreclosure,
though the period may be extended for up to
two years if foreclosures on multiple parcels are
involved (NRS 40.455).

* A deficiency judgment is limited to the amount of
the indebtedness less the greater of the judicially
determined fair market value of the real property or
the amount received from the foreclosure sale (NRS
40451, 40.459, and 40.495).

* A deficiency judgment sought by a junior
mortgagee may not include the amount of any
proceeds received by, or payable to, the person
under an insurance policy to compensate the
person for losses incurred regarding the property
or the default on the obligation (NRS 40.4636).

Statutory deficiency protections may not be waived in
any document relating to “the sale of real property”
(NRS 40.453; see Lowe Enters. Residential Partners,
L.P. v. Eighth Jud. Dist. Ct., 40 P. 3d 405, 412 (2002)).

Homestead Exemption

Nevada provides for a homestead exemption (NRS
115.010). The homestead does not extend to the
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process to enforce the payment of a mortgage or
deed of trust, including a second or subsequent
mortgage, a mortgage obtained through refinancing,
a line of credit taken against the property, and a
home equity loan (NRS 115.010(3 (a))).

Community Property State

Nevada is a community property state. Neither spouse
or neither domestic partner may sell, convey, or
encumber the community real property unless both
join in the execution of the deed or other instrument
by which the real property is sold, conveyed, or
encumbered. The deed or other instrument must be
acknowledged by both spouses or domestic partners.
(NRS 123.230(3) and 122A.200.)

14. Are there any qualifications imposed
on a lender to enforce its mortgage? For
example, does a lender need to qualify to
do business in the jurisdiction or satisfy
other statutory requirements? Are any
qualifications imposed on the foreclosing
lender’s attorney? For example, must
counsel be admitted to practice in the
jurisdiction to bring a foreclosure action?

Qualifications for a Lender

Foreign Entity

A lender that is a foreign corporation, limited liability
company, limited partnership, or business trust must
qualify to do business in Nevada as a foreign entity
before “doing business” in the state (NRS 80.010,
86,544, 87A540, 88575, and 88A.710). Failure to
qualify prevents the foreign entity froom commencing
or maintaining an action or proceeding in a Nevada
court (NRS 80.055(2), 86.548(2), 87A.610, 88.600, and
88A.750(2)). This limitation would prevent a foreign
entity from, among other things, seeking a judicial
foreclosure or the appointment of a receiver.

For foreign corporations, limited liability companies,
and limited partnerships, doing business in Nevada
does not include:

* Maintaining, defending, or settling any proceeding.

* Creating or acquiring indebtedness, mortgages,
and security interests in real or personal property.

e Securing or collecting debts or enforcing
mortgages and security interests in property
securing the debts.

© 2025 Thomson Reuters. All rights reserved.


https://www.westlaw.com/Document/I686e8dd63db811e498db8b09b4f043e0/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST40.430&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=E145D95971A4F7EFE154FE0D97C27E50202291328DA1638A7746FE3EB6B97C7C&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST40.430&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=E145D95971A4F7EFE154FE0D97C27E50202291328DA1638A7746FE3EB6B97C7C&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST40.435&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=AC60AB7C4E90628C495999678FD83B459AB474235B39DF44A9B04451491BF78C&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST40.435&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=AC60AB7C4E90628C495999678FD83B459AB474235B39DF44A9B04451491BF78C&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST40.435&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=AC60AB7C4E90628C495999678FD83B459AB474235B39DF44A9B04451491BF78C&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042089532&pubNum=0004645&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=C597E76EDEC536F6E8E3EE41147E6DB8DA3DCD28B5ABDDAA216F74E282B7AC69&contextData=(sc.Default)
https://www.westlaw.com/Document/I248832ea4d5211e498db8b09b4f043e0/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST40.451&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=537DCCCD1CA84A49A65664F60D359AD43C9201A2F5E0DDC318518F14AAF4C271&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST40.463&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=10BB23E17012D7A0D15F542742129A840D11022591C90B9B97CAFA1E80374452&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST40.463&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=10BB23E17012D7A0D15F542742129A840D11022591C90B9B97CAFA1E80374452&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST40.455&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=C7982A9FF94F1245E619F7C79CEF92815A7AE69F1DA014A6305BE41C21E70E30&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST40.451&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=537DCCCD1CA84A49A65664F60D359AD43C9201A2F5E0DDC318518F14AAF4C271&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST40.451&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=537DCCCD1CA84A49A65664F60D359AD43C9201A2F5E0DDC318518F14AAF4C271&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST40.459&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=034C73D44AC7CD72F94F996F050D414E319B8FE5966F7945189E74960616EBDF&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST40.495&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=B3F8B99C002EDC0B7518BF39D45943481922844B1FB2D6A59841BB46A446D79D&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST40.4636&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=E12F9FEDA2A65C6088BF2713B8BF5444A768E5CED9B8BA333F482C7C06283A78&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST40.453&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=1A6582358ED158D9AD87054DF781C26D6B5D08400970D39770C4F79563DCCB89&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002133014&pubNum=0004645&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=RP&fi=co_pp_sp_4645_412&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=0CDD7CC94C63F62301ADC8999D294C5A78CE0DA70DB5203FBD3363D21AAAFD69&contextData=(sc.Default)#co_pp_sp_4645_412
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002133014&pubNum=0004645&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=RP&fi=co_pp_sp_4645_412&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=0CDD7CC94C63F62301ADC8999D294C5A78CE0DA70DB5203FBD3363D21AAAFD69&contextData=(sc.Default)#co_pp_sp_4645_412
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST115.010&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=C54A1C8C02B4278B4DA0B133AB0123EBF055650DF15E951438271EDB9C5A1894&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST115.010&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=C54A1C8C02B4278B4DA0B133AB0123EBF055650DF15E951438271EDB9C5A1894&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST115.010&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=C54A1C8C02B4278B4DA0B133AB0123EBF055650DF15E951438271EDB9C5A1894&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST123.230&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=13FD268200BE92CDA7CE1AD4644B003FF7542734E91505F2E2C236769AEEF7DB&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST122A.200&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=65CE01DC862ECD4594CBA3386DAC43D3709FBA52A20CD5568B5A0F0E588CAA19&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST80.010&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=10C22BCC46D957952C245C06D5034CAE475B0ACF6BF87B6D5DF3152306B3F5D6&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST86.544&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=A39925E08CC791F430A6FBAEDA2123055E5DEAB67104FCCDEE0F73A0910DCDF0&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST87A.540&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=D90E249F2888FD2A9146A20FBFA30E9E584862565C01B733D9CDD3E8BCAC0B69&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST88.575&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=C95A139383BFBAA0CA342665C712A642CC3F8B4C7A625BC244C7206C82B35D85&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST88A.710&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=165BBD8460F233FE03CC7C87F17B930B5EA636500C2E8CA03AC86070C434BAC0&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST80.055&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=1FC0D4E380C41475003185A242AD367CA555A18A43F8BBCD1767DB408108E169&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST86.548&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=8F2300AC9BCE50021BC3F2E62A72701AE82CB02B0B45ED566A40328073E4D447&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST87A.610&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=E55DA7FB78A98A195181F4226BAB53F0E420EA571DCBEC474275EB03F14A2C8D&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST88.600&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=D8D4BD168D0A1009CE0063B14C4A7B22DD9FA47ED7EC6DED33DC32E9FB950FFF&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST88A.750&originatingDoc=I96a15a43206e11ecbea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=PLDocumentLink&billingHash=5BE414D4B575885D022644C17F9823DAA92A297A89140662B652F6A70A9EBBEE&contextData=(sc.Default)

Real Estate Loan Drafting Guidance: Nevada

¢ Owning, without more, real or personal property.

¢ Conducting an isolated transaction that is
completed within 30 days and that is not one in the
course of repeated transactions of like nature.

» Transacting business in interstate commerce.

(NRS 80.015(1), 86.5483, 87A.615, and 88.602.)
Regarding business trusts, a foreign entity does not
count as doing business in Nevada solely because
it is a beneficial owner or trustee of a business trust
(NRS 88A.260).

An entity that is not doing business in Nevada does
not need to qualify or comply with any provision

of NRS Chapters 80 (foreign corporations), 645A
(escrow agents), 645B (mortgage companies), or NRS
Title 55 (banks and related organizations), unless the
person engages in any of the following activities:

* Maintaining an office in Nevada for the transaction
of business.

» Soliciting or accepting deposits in Nevada, except
under the provisions of NRS Chapter 666 or 666A
(governing the licensing of banks).

» Soliciting business for the activities of a mortgage
company as defined by NRS 645B.0127.

* Arranging a mortgage loan secured by real
property which is not commercial property.

(NRS 80.015(1), 86.5483, 87A.615, and 88.602.)

A foreign entity lender that is not doing business in
Nevada or engaging in any of the above activities

is not required to register to transact business in
Nevada to enforce a deed of trust by nonjudicial
sale. A foreign entity seeking to judicially foreclose

a mortgage loan will likely be subject to greater
scrutiny than in the case of a nonjudicial trustee’s
sale, where the enforcement action is undertaken by
the trustee under the deed of trust, not the lender.

Licensing Requirements

As a general rule, a mortgage company or mortgage
loan originator must be licensed by the Mortgage
Lending Division of the Nevada Department of
Business and Industry (NRS 645B.900 and 645B.910).
There are a number of exemptions to this licensing
requirement, including an exemption for institutional
lenders (NRS 645B.015 and 645B.016).

Failure to obtain the necessary license or qualify for
an exemption may give rise to defenses against loan
enforcement. For example, NRS 645B.920 states
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that if any person violates licensing requirements,
any contracts entered into by that person for the
mortgage transaction are voidable by the other party
to the contract. It may be argued that this statute
permits the voiding of the mortgage itself, although
the Nevada appellate courts have not yet decided
this issue (see Sylver v. Regents Bank, N.A., 300 P.3d
718, 723 (Nev. 2013)).

Qualifications for a Lender’s Attorney

Generally, Nevada’s rules do not permit an out-of-
state attorney to practice law in Nevada. However, a
lawyer in good standing in another state can apply for
temporary admission to appear on behalf of a client
in a particular matter, such as a judicial foreclosure

or a judicial proceeding seeking enforcement of a
security instrument. (NV ST RPC Rule 5.5; Imperial
Credit Corp. v. Eighth Jud. Dist. Ct., 331 P.3d 862, 865
(Nev. 2014).)

Lien Priority

15. How does a lender perfect future
advances (including re-advances under
revolving lines of credit)? Does priority
date back to the original recording date
of the security instrument or the date of
the advance?

Under Nevada common law:

* Obligatory advances are entitled to the priority of
the original recording of the security instrument.

¢ Optional advances made after notice of a
subsequent encumbrance are subject and
subordinate to the subsequent encumbrance.

(Chartz v. Cardelli, 279 P. 761, 763 (Nev. 1929).) For
optional advances, notice includes both actual notice
and constructive notice as a result of the recording of
the subsequent encumbrance (NRS 111180).

If the parties choose to do so, a security instrument
may be governed by the Nevada Future Advance
Statutes (NRS 106.300 to 106.400; In re Resort at
Summerlin Litig., 127 P.3d at 1079-80). Under these
statutes:

¢ A security instrument may secure future advances
up to a stated amount of principal if the security
instrument clearly states it is governed by the
Future Advance Statutes (NRS 106.350).
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Real Estate Loan Drafting Guidance: Nevada

¢ Optional future advances have the same priority as
the original advance (NRS 106.370).

* The borrower may terminate the operation of the
security instrument as security for future advances
of principal (NRS 106.380).

* Advances of principal made after such a termination
have a priority based on the date of advance, not
the original recording (NRS 106.400).

The parties may also adopt a subordination
agreement that dictates the priority of advances. See
In re Manhattan W. Mechs.’ Lien Litig.), 359 P.3d 125
(2015). Equitable subrogation can also occur so long
as the holder of an intervening lien is not materially
prejudiced, regardless of whether the lender was
aware of the intervening lien (Houston v. Bank of Am.,
78 P.3d 71, 74 (Nev. 2003)).

However, the priority of a mechanics’ lien may not be
waived or defeated by equitable subrogation (NRS
108.2453 and 108.2457; In re Fontainebleau Las Vegas
Holdings, LLC, 289 P.3d 1199, 1212 (Nev. 2012)).

16. In the context of construction
lending, does the jurisdiction recognize
the “obligatory advance rule”? If so,
what are the criteria for determining

if an advance is obligatory or non-
obligatory?

Under Nevada common law, obligatory advances
under a security instrument relate back to the original
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recording of the security instrument, including
accrued interest and protective advances (Chartz,
279 P. at 763).

In determining whether advances are obligatory,
courts consider:

¢ The language in the loan documents.
¢ The parties’ conduct.
¢ The nature of the parties’ relations.

(See Southern Trust Mortg. Co. v. K & B Door Co., Inc.,
763 P.2d 353, 354-55 (Nev. 1988).)

In Southern Trust, the Nevada Supreme Court focused
on the following language, which the court described
as “designed to remove any conceivable quibble
about the obligatory nature of future advances™

[alnything herein to the contrary
notwithstanding, it is specifically
understood and agreed that all funds
furnished by Lender and employed

in performance of the obligations of
Borrower under this agreement shall be
deemed advanced by Lender under an
obligation to do so regardless of the identity
of the person or persons to whom such
funds are furnished.

(Southern Trust Mortg. Co., 763 P.2d at 354.) Though
there is nothing in Southern Trust to suggest that the
above quoted language is mandatory, this language is
frequently included in construction loan deeds of trust.
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